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(2) Agencies should not rule out the 
purchase method of equipment acquisi-
tion in favor of leasing merely because 
of the possibility that future techno-
logical advances might make the se-
lected equipment less desirable. 

(b) Lease method. (1) The lease method 
is appropriate if it is to the Govern-
ment’s advantage under the cir-
cumstances. The lease method may 
also serve as an interim measure when 
the circumstances— 

(i) Require immediate use of equip-
ment to meet program or system goals; 
but 

(ii) Do not currently support acquisi-
tion by purchase. 

(2) If a lease is justified, a lease with 
option to purchase is preferable. 

(3) Generally, a long term lease 
should be avoided, but may be appro-
priate if an option to purchase or other 
favorable terms are included. 

(4) If a lease with option to purchase 
is used, the contract shall state the 
purchase price or provide a formula 
which shows how the purchase price 
will be established at the time of pur-
chase. 

[50 FR 35475, Aug. 30, 1985, as amended at 59 
FR 67026, Dec. 28, 1994] 

7.403 General Services Administration 
assistance. 

(a) When requested by an agency, the 
General Services Administration (GSA) 
will assist in lease or purchase deci-
sions by providing information such 
as— 

(1) Pending price adjustments to Fed-
eral Supply Schedule contracts; 

(2) Recent or imminent technological 
developments; 

(3) New techniques; and 
(4) Industry or market trends. 
(b) Agencies may request information 

from the following GSA office: U.S. 
General Services Administration, Fed-
eral Acquisition Service, Office of Ac-
quisition Management, 2200 Crystal 
Drive, Room 806, Arlington, VA. 22202. 
Email: fasam@gsa.gov. 

[48 FR 42124, Sept. 19, 1983, as amended at 54 
FR 29280, July 11, 1989; 61 FR 41468, Aug. 8, 
1996; 62 FR 40236, July 25, 1997; 77 FR 56743, 
Sept. 13, 2012] 

7.404 Contract clause. 

The contracting officer shall insert a 
clause substantially the same as the 
clause in 52.207–5, Option to Purchase 
Equipment, in solicitations and con-
tracts involving a lease with option to 
purchase. 

[59 FR 67026, Dec. 28, 1994] 

Subpart 7.5—Inherently 
Governmental Functions 

SOURCE: 61 FR 2628, Jan. 26, 1996, unless 
otherwise noted. 

7.500 Scope of subpart. 

The purpose of this subpart is to pre-
scribe policies and procedures to ensure 
that inherently governmental func-
tions are not performed by contractors. 

[61 FR 2628, Jan. 26, 1996, as amended at 71 
FR 20300, Apr. 19, 2006] 

7.501 [Reserved] 

7.502 Applicability. 

The requirements of this subpart 
apply to all contracts for services. This 
subpart does not apply to services ob-
tained through either personnel ap-
pointments, advisory committees, or 
personal services contracts issued 
under statutory authority. 

7.503 Policy. 

(a) Contracts shall not be used for 
the performance of inherently govern-
mental functions. 

(b) Agency decisions which determine 
whether a function is or is not an in-
herently governmental function may 
be reviewed and modified by appro-
priate Office of Management and Budg-
et officials. 

(c) The following is a list of examples 
of functions considered to be inher-
ently governmental functions or which 
shall be treated as such. This list is not 
all inclusive: 

(1) The direct conduct of criminal in-
vestigations. 

(2) The control of prosecutions and 
performance of adjudicatory functions 
other than those relating to arbitra-
tion or other methods of alternative 
dispute resolution. 
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(3) The command of military forces, 
especially the leadership of military 
personnel who are members of the com-
bat, combat support, or combat service 
support role. 

(4) The conduct of foreign relations 
and the determination of foreign pol-
icy. 

(5) The determination of agency pol-
icy, such as determining the content 
and application of regulations, among 
other things. 

(6) The determination of Federal pro-
gram priorities for budget requests. 

(7) The direction and control of Fed-
eral employees. 

(8) The direction and control of intel-
ligence and counter-intelligence oper-
ations. 

(9) The selection or non-selection of 
individuals for Federal Government 
employment, including the inter-
viewing of individuals for employment. 

(10) The approval of position descrip-
tions and performance standards for 
Federal employees. 

(11) The determination of what Gov-
ernment property is to be disposed of 
and on what terms (although an agency 
may give contractors authority to dis-
pose of property at prices within speci-
fied ranges and subject to other reason-
able conditions deemed appropriate by 
the agency). 

(12) In Federal procurement activi-
ties with respect to prime contracts— 

(i) Determining what supplies or 
services are to be acquired by the Gov-
ernment (although an agency may give 
contractors authority to acquire sup-
plies at prices within specified ranges 
and subject to other reasonable condi-
tions deemed appropriate by the agen-
cy); 

(ii) Participating as a voting member 
on any source selection boards; 

(iii) Approving any contractual docu-
ments, to include documents defining 
requirements, incentive plans, and 
evaluation criteria; 

(iv) Awarding contracts; 
(v) Administering contracts (includ-

ing ordering changes in contract per-
formance or contract quantities, tak-
ing action based on evaluations of con-
tractor performance, and accepting or 
rejecting contractor products or serv-
ices); 

(vi) Terminating contracts; 

(vii) Determining whether contract 
costs are reasonable, allocable, and al-
lowable; and 

(viii) Participating as a voting mem-
ber on performance evaluation boards. 

(13) The approval of agency responses 
to Freedom of Information Act re-
quests (other than routine responses 
that, because of statute, regulation, or 
agency policy, do not require the exer-
cise of judgment in determining wheth-
er documents are to be released or 
withheld), and the approval of agency 
responses to the administrative appeals 
of denials of Freedom of Information 
Act requests. 

(14) The conduct of Administrative 
hearings to determine the eligibility of 
any person for a security clearance, or 
involving actions that affect matters of 
personal reputation or eligibility to 
participate in Government programs. 

(15) The approval of Federal licensing 
actions and inspections. 

(16) The determination of budget pol-
icy, guidance, and strategy. 

(17) The collection, control, and dis-
bursement of fees, royalties, duties, 
fines, taxes, and other public funds, un-
less authorized by statute, such as 31 
U.S.C. 952 (relating to private collec-
tion contractors) and 31 U.S.C. 3718 (re-
lating to private attorney collection 
services), but not including— 

(i) Collection of fees, fines, penalties, 
costs, or other charges from visitors to 
or patrons of mess halls, post or base 
exchange concessions, national parks, 
and similar entities or activities, or 
from other persons, where the amount 
to be collected is easily calculated or 
predetermined and the funds collected 
can be easily controlled using standard 
case management techniques; and 

(ii) Routine voucher and invoice ex-
amination. 

(18) The control of the treasury ac-
counts. 

(19) The administration of public 
trusts. 

(20) The drafting of Congressional 
testimony, responses to Congressional 
correspondence, or agency responses to 
audit reports from the Inspector Gen-
eral, the Government Accountability 
Office, or other Federal audit entity. 

(d) The following is a list of examples 
of functions generally not considered 

VerDate Mar<15>2010 09:34 Dec 07, 2012 Jkt 226210 PO 00000 Frm 00153 Fmt 8010 Sfmt 8010 Y:\SGML\226210.XXX 226210er
ow

e 
on

 D
S

K
2V

P
T

V
N

1P
R

O
D

 w
ith

 



144 

48 CFR Ch. 1 (10–1–12 Edition) Pt. 8 

to be inherently governmental func-
tions. However, certain services and ac-
tions that are not considered to be in-
herently governmental functions may 
approach being in that category be-
cause of the nature of the function, the 
manner in which the contractor per-
forms the contract, or the manner in 
which the Government administers 
contractor performance. This list is 
not all inclusive: 

(1) Services that involve or relate to 
budget preparation, including workload 
modeling, fact finding, efficiency stud-
ies, and should-cost analyses, etc. 

(2) Services that involve or relate to 
reorganization and planning activities. 

(3) Services that involve or relate to 
analysis, feasibility studies, and strat-
egy options to be used by agency per-
sonnel in developing policy. 

(4) Services that involve or relate to 
the development of regulations. 

(5) Services that involve or relate to 
the evaluation of another contractor’s 
performance. 

(6) Services in support of acquisition 
planning. 

(7) Contractors providing assistance 
in contract management (such as 
where the contractor might influence 
official evaluations of other contrac-
tors). 

(8) Contractors providing technical 
evaluation of contract proposals. 

(9) Contractors providing assistance 
in the development of statements of 
work. 

(10) Contractors providing support in 
preparing responses to Freedom of In-
formation Act requests. 

(11) Contractors working in any situ-
ation that permits or might permit 
them to gain access to confidential 
business information and/or any other 
sensitive information (other than situ-
ations covered by the National Indus-
trial Security Program described in 
4.402(b)). 

(12) Contractors providing informa-
tion regarding agency policies or regu-
lations, such as attending conferences 
on behalf of an agency, conducting 
community relations campaigns, or 
conducting agency training courses. 

(13) Contractors participating in any 
situation where it might be assumed 
that they are agency employees or rep-
resentatives. 

(14) Contractors participating as 
technical advisors to a source selection 
board or participating as voting or 
nonvoting members of a source evalua-
tion board. 

(15) Contractors serving as arbitra-
tors or providing alternative methods 
of dispute resolution. 

(16) Contractors constructing build-
ings or structures intended to be secure 
from electronic eavesdropping or other 
penetration by foreign governments. 

(17) Contractors providing inspection 
services. 

(18) Contractors providing legal ad-
vice and interpretations of regulations 
and statutes to Government officials. 

(19) Contractors providing special 
non-law enforcement, security activi-
ties that do not directly involve crimi-
nal investigations, such as prisoner de-
tention or transport and non-military 
national security details. 

(e) Agency implementation shall in-
clude procedures requiring the agency 
head or designated requirements offi-
cial to provide the contracting officer, 
concurrent with transmittal of the 
statement of work (or any modification 
thereof), a written determination that 
none of the functions to be performed 
are inherently governmental. This as-
sessment should place emphasis on the 
degree to which conditions and facts 
restrict the discretionary authority, 
decision-making responsibility, or ac-
countability of Government officials 
using contractor services or work prod-
ucts. Disagreements regarding the de-
termination will be resolved in accord-
ance with agency procedures before 
issuance of a solicitation. 

[61 FR 2628, Jan. 26, 1996, as amended at 62 
FR 40236, July 25, 1997; 71 FR 57380, Sept. 28, 
2006] 

PART 8—REQUIRED SOURCES OF 
SUPPLIES AND SERVICES 

Sec. 
8.000 Scope of part. 
8.001 General. 
8.002 Priorities for use of Government sup-

ply sources. 
8.003 Use of other Government supply 

sources. 
8.004 Contract clause. 
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